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OPINION

At trial, Corey Miller testified that around 1:30 or 2:00 am. on December 22, 1998, he
stopped at an Amoco gas station in Memphis, Tennessee to purchase gasoline. He went to the
clerk’ swindow to pay for his gasoline, and a white Chevrolet pulled up to the pumps near his car.
Mr. Miller testified that the driver of the white Chevrolet got out of the car and asked him about the
goldrimshehad on hiscar. The man asserted that therimson Mr. Miller’ s car belonged to him, but
Mr. Miller told the man that he had ordered the rims from California. The man then went back to
his car and drove around to the other side of the gas station. At that point, another man got out of



thewhite Chevrolet, walked to the clerk’ swindow, and told Mr. Miller that the rims belonged to the
driver. That man, whom Mr. Miller identified asthe Defendant, pulled out agun and demanded Mr.
Miller' skeys. Mr. Miller testified that he told the Defendant that the car was already running. Due
to a“worn-down” key, Mr. Miller was able to leave the car running but still remove the key from
theignition andlock thedoor. The Defendant then demanded that Mr. Miller unlock thedoor, which
Mr. Miller did. The Defendant drove away in Mr. Miller’s car, but did not take Mr. Miller’s keys.

When the police arrived, Mr. Miller gave them a description of the two men in the white
Chevrolet and the gun used by the Defendant. He described the gun as* a steel gray 9mm Ruger or
a .45 During trial, Mr. Miller identified a gun as being similar to the one possessed by the
Defendant that night. Mr. Miller testified that after talking to the police, his mother came to pick
him up at the gas station with Mr. Miller’ s girlfriend and his girlfriend’ s sister’ s boyfriend. They
started driving around looking for signs of thestolen car. After pulling out of an apartment complex
near by, Mr. Miller spotted the white Chevrolet in which the Defendant had been riding before he
took Mr. Miller’s car. Mr. Miller said that he called “911” on the cellular phone, and his mother
started following the car. The police arrived and stopped the car, and the Defendant and adifferent
driver emerged fromthecar. Mr. Miller identified the Defendant on the scene asthe person who had
taken his car at gun-point, but he could not identify the driver. Mr. Miller testified that histool box
and his two “kick boxes’ were located in the white Chevrolet. He identified pictures of this
property, which had been taken by the Defendant when the Defendant drove away in his car.

Stacie Tate, the clerk who was working at the Amoco gas station, testified that she had
known Mr. Miller for approximately seventeen years, though they had not seen each other in along
time. She said that she wastalking to Mr. Miller when she saw a man get out of awhite car on the
other side of the building. AsMs. Tate was helping another customer, she saw the man approach
Mr. Miller and start talking to him about some gold rims. She then saw the man pull agun on Mr.
Miller, put thegunto Mr. Miller’ sside, and tell Mr. Miller to walk to the car because he wanted the
keystothecar. Themandroveaway in Mr. Miller'scar. She said that the manhad asilver gun that
“wasthe type of gun that the policemen carry.” Sheidentified agun at trial that looked likethe gun
she saw that night. Ms. Tate also identified the Defendant as the person shesaw pull agun on Mr.
Miller that evening and drive away in Mr. Miller’s car. She further testified that she identified a
picture of the Defendant as the person there that night when she was shown a photographic lineup
by an investigator with the district attorney’ s office. On cross-examination, Ms. Tate admitted that
she had been told by someone from the district attorney’ s office where the Defendant would be
sitting in the courtroom and that she only looked at that spot when she was asked whether she could
identify the man she saw tha night; notwithstanding, she asserted that her in-court identificationwas
not based on the information she received about where the Defendant would be sitting. Ms. Tate
clarified that she had asked prior to trial where the parties would be sitting because she was not
familiar with courtrooms.

Joe Owen, a Memphis police officer, testified that he stopped a vehicle in which the

Defendant was riding on December 22, 1998, in response to aradio broadcast. At the scene, Mr.
Miller identified the Defendant asthe person who had robbed him of hiscar. A search of thevehicle
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revealed a Ruger semi-automatic pistol, which was recovered between the cushions of the driver’s
sedt.

Bryant Jennings, a crime scene officer with the Memphis Police Department, testified that
he tagged the weapon and its magazine recovered by Officer Owen. The magazine had five live
rounds in it. Nether the weapon nor the magazine was checked for fingerprints. During a
courtroom demonstration, Officer Jennings displayed both his standard i ssue policeweapon and the
weapon found in the vehicle for the purpose of demonstrating the gmilarities of the two weapons.
The weapon seized from the vehicle was introduced into evidence.

Sergeant Joseph Scott was assigned asthe primary lead investigator in thiscase. Hetestified
that heinterviewed the Defendant on the morning of December 23, 1998. During theinterview, the
Defendant stated that he did take a car from someone at the Amoco station but that he did not have
agun. The Defendant asserted that he waswith some other people and that the other peopletold him
therimson Mr. Miller’ scar had been stolen from them. According to Sergeant Scott, the Defendant
stated that these other people threatened him with harm if he did not take the car. However, the
Defendant would not provide Sergeant Scott with information identifying the people.

SUFFICIENCY OF THE EVIDENCE

Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indi ngs of guilt in criminal
actions whether by thetrial court or jury shdl be set aside if the evidence is insufficient to support
the findings by the trier of fact of guilt beyond areasonable doukt.” Evidenceissufficient if, after
reviewing the evidencein thelight most favorableto the prosecution, any rational trier of factcould
have found the essential elements of the crime beyond areasonable doubt. See Jackson v. Virginia,
443 U.S. 307, 319 (1979); State v. Smith, 24 SW.3d 274, 278 (Tenn. 2000). In addtion, because
conviction by atrier of fact destroys the presumption of innocence and imposes a presumption of
guilt, aconvicted criminal defendant bearsthe burden of showing that the evidence wasinsufficient.
See McBeev. State 372 SW.2d 173, 176 (Tenn. 1963); see also State v. Buggs, 995 S.W.2d 102,
105-06 (Tenn. 1999); State v. Evans, 838 S.\W.2d 185, 191 (Tenn. 1992); State v. Tuggle 639
S.W.2d 913, 914 (Tenn. 1982).

Initsreview of theevidence, an appdlate court must afford the State“ the strongest legtimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Tuggle, 639 S.W.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-evaluatethe evidence” intherecord below. Evans, 838 S.W.2d at 191; see also Buags,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the trial
testimony, the court must resolve them in favor of the jury verdict or trial court judgment. Tugale,
639 S.W.2d at 914. All questionsinvolving the credibility of witnesses, the weight and value tobe
given the evidence, and all factual issues are resolved by the trier of fact, not the appellate courts.
SeeStatev. Morris 24 S\W.3d 788, 795 (Tenn. 2000); Statev. Pappas, 754 S.W.2d 620, 623 (Tenn.
Crim. App. 1987).



Aggravated robbery is “the intentional or knowing theft of property from the person of a
another by violence or putting the personin fear” accomplished by use of adeadly weapon or where
thevictim suffers serious bodily injury. Tenn. Code Ann. 8839-13-401, -402. The Defendant does
not dispute that hetook Mr. Miller’scar, but he assertsthat hedid not possess awegpon. Heclaims
that he merely got inthe running car and drove away, and he assertsthat the testimony of Mr. Miller
and Ms. Tate was not credible enough to support the finding that he possessed aweapon. However,
as previoudy stated, credibility determinations are amatter for the trier of fact, not this Court. See
Morris, 24 S\W.3d at 795; Pappas, 754 S.W.2d at 623. Looking at the evidence in the light most
favorableto the State, both Corey Miller and Stacie Tate testified that the Defendant pulled a gun
on Mr. Miller, forced Mr. Miller to open the car door, and then drove away in the car. The
Defendant was later arrested in a car which contained some of Mr. Miller’s property and a gun
matching the description provided by Mr. Miller and Ms. Tate. Thus, we concludethat the evidence
was sufficient for arational jury to conclude that the Defendant intentionally or knowingly took Mr.
Miller’s car from him by putting Mr. Miller in fear by the use of a deadly weapon.

ADMISSIBILITY OF PRIOR CONVICTIONS
The Defendant also claimsthat thetrial court erred by concluding that his prior convictions
for robbery and theft would be admissibl efor purposesof impeachment should he decide to testify.
Tennessee Rule of Evidence 609(8 provides, in pertinent part:
For the purpose of attacking the credibility of awitness, evidencethat thewitnesshas
been convicted of a crime may be admitted if the following procedures and
conditions are satisfied:

(1) The witness must be asked about the conviction on cross-examination. . . .

(2) The crime must be punishable by death or imprisonment in excess of one year
under the law under which the withess was convicted or, if not so punishable, the
crime must have involved dishonesty or fal se statement.

(3) If the witness to be impeached isthe accused in acriminal prosecution, the State
must give the accused reasonabl e written notice of theimpeaching conviction before
trial, and the court upon request must determine that the conviction’ sprobativevalue
on credibility outweighsits unfair prejudicial effect on the substantive issues. The
court may rule on the admissibility of such proof prior to the trial but in any event
shall rule prior to the testimony of the accused. If the court makes a final
determination that such proof is admissible for impeachment purposes, the accused
need not actualy testify at the trial to later challenge the propriety of the
determination.

In balancing the probative value verses the prejudicial impact of a prior conviction, “atria
court should (a) ‘assess the smilarity between the crime on trial and the crime underlying the
impeaching conviction’ and (b) ‘ analyzethe relevance the impeaching conviction hasto the issue
of credibility.”” Statev. Farmer, 841 SW.2d 837, 839 (Tenn. Crim. App. 1992) (quoting Neil P.
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Cohen, et. al, Tennessee L aw of Evidence, §609.9 at p. 288 (2nd ed. 1990)); seealso Statev. Mixon,
983 S.W.2d 661, 674 (Tenn. 1999). A trial court should give careful consideration to the question
when the prior conviction is the same or similar to the offense charged in order “to avoid the
impression on thefact-finder that, if the defendant committed the same or similar crimebefore, then
he or she probably committed the offense on trial aswell.” State v. Roberts 943 SW.2d 403, 408
(Tenn. Crim. App. 1996), overruled on other grounds by Statev. Ralph, 6 S.W.3d 251 (Tenn. 1999).
However, evidence of a prior conviction which is the same or similar to the current offense is not
per seinadmissible; “[t]he standard isnot whether thereisany prejudiceto thedefendant by allowing
the State to use the prior conviction for impeachment, but whether the possible prejudice is
outweighed by the probative value of the evidence as to the defendant’ s aredibility as a witness.”
Id. Thetrial court’sdetermination under Rule 609 will not be reversed absent an abuse of discretion.
State v. Blanton, 926 S.W.2d 953, 960 (Tenn. Crim. App. 1996).

Prior totrial, the State provided notice that it wished to usesix prior convictionsto impeach
the Defendant’s credibility should he testify. Those prior convictions included three robbery
convictions, oneaggravated robbery convicti on, onetheft conviction, and onerecklessendangerment
conviction. The trial court conducted a hearing pursuant to Rule 609 and ruled that the reckless
endangerment conviction was inadmissible because it did not involve dishonesty. However, the
court also determined that

[t]he theft is admissible as a dishonest crime. As to the three robberies and the

aggravated robbery, although they are similar in character, they aso involve

dishonesty and are very probative, in my opinion, as to the credibility of the
defendant.
The aggravatedrobbery isalittle close, though. It’ sexactlythe sameoffense

asthis offense, so I'm going to do this 1’'m goingto allow [the prosecutor] to ask

[the Defendant] about all four of these robberies, except that sheis going to haveto

refer to the aggravated robbery as amere robbery.

Wewon't let it get out that it was an aggravaed robbery which the jury will
know involved afirearm or injury. And, of course, if the defendant denies being
convicted of robbery, then I’'m going to allow the state to put on proof that he was,
infact, convicted of aggravated robbery.

So you need to let your client know, if he testifies, he can’t deny it just
becausel’m . . . allowing you to ak about just robbery and not aggravat ed robbery.
But I’m doing that to try to lessen the prejudicial effect. But | find that the probative
value outweighsthe prejudicial efect.

Thetrial court thusrued that the Statecould ask the Defendant about four prior robbery convictions
and one prior theft conviction.

lI n State v. Taylor, 993 S.W.2d 33 (T enn. 1999), our supreme court held that the nature of the prior offense
used for impeachment mustbe identified so as*“to avoid confusion and speculation on the part of thejury” and to “ permit
(continued...)
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The Defendant assertsthat hisprior convictionsfor robbery and theft were highly prejudicial
because of their similarity to his present offense, and that they were of little probative value on the
issue of hiscredibility because*“they do not involve ‘ dishonesty or false statement’ as contemplated
by Rule609(a)(2).” However, the courtsof this State have repeatedly held that robbery and theft are
crimes of dishonesty, “thus lending greater weight to their probative value regarding credibility.”
State v. Blevins, 968 S.W.2d 888, 893 (Tenn. Crim. App. 1997); see also State v. Galmore, 994
S.W.2d 120, 122 (Tenn. 1999) (“Robbery is a crime involving dishonesty and may be used for
impeachment purposes.”); Statev. Caruthers, 676 S.W.2d 935, 940-41 (Tenn. 1984) (armed robbery
involves dishonesty); State v. Baker, 956 S.\W.2d 8, 15 (Tenn. Crim. App. 1997) (offenses of
burglary and theft involve dishonesty). In Statev. Goad, 692 S.W.2d 32 (Tenn. Crim. App. 1985),
this Court explained the reasoning behind such rulingsas follows:

An essential element of robbery isthat the perpetrator of the offense steal sthe goods

and chattels of another or, in the case of an attempt to commit robbery, intends to

steal the goods or chattels of the person assaulted. If thiselement isnot present, the

crimeis not robbery or an attempted robbery. Stealing isdefinedin law as larceny.

Larceny involves dishonesty. Thefact that the perpetrator of the crime manifests or

declares his dishonesty by brazenly committing the crime does not make him an

honest person. We hold, as has been previously held, that convictions for these

offenses are admissiblein this statefor impeachment purposes.

Id. at 37. Thus, we conclude that the Defendant’ s prior theft and robbery cornvictions were hichly
probative ontheissue of hiscredibility.

Neverthel ess, the Defendant al so assertsthat these prior convictionswere highly prejudicial.
With thiscontention, weagree. Thetrial court attemptedto limit the prejudicial effect by ruling that
the State could only refer to the aggravated robbery conviction as robbery, but the convictionswere
still very similar to the offense charged. However, the Defendant made hiscredibility important by
asserting that while hetook Mr. Miller’ s car, he did not use aweapon. Had the Defendant testified,
the jury would have been required to make ajudgment call between the Defendant’ scredibility and
the credibility of the other witnesses who claimed that the Defendant used a weapon. Thus, we
cannot say that the trial court abused its discretion by ruling that the prejudicial effect of the
convictions was outweighed by their probative value.

Moreover, any error in the trial court’s ruling is not grounds for reversal unless the error
“affirmatively appear[s] to have dfected the result of the trial on the merits.” Tenn.R. Crim. P.
52(a); seealso Tenn. R. App. P. 36(h). We conclude that any error would be harmlessin this case.
After the trial court’s ruling, the Defendant elected not to testify. However, he made an offer of
proof in which he admitted stealing the car from Corey Miller but denied possessing aweapon. He

1 .
(...continued)
the jury to properly evaluate the conviction’s probative value on the isaue of credibility.” 1d. at 34. We believe that
reference to the Defendant’s prior aggravated robbery conviction as “mere robbery” would satisfy these requirements
in that confusion and speculation would be avoided and the jury would be able to properly evaluate the conviction’s
probative value.
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asserted that he just jumped into the other car, which was running and had no onein it, and drove
away. Thiswasessentidly the sameversion of eventsthat the Defendant told Sergeant Scott, dbeit
withmore elaboration, which wasintroduced into evidence through the testimony of Sergeant Scott.
Thus, the jury had already rgected this version of events. In addition, there was overwhelming
evidence of the Defendant’s guilt. The Defendant admitted taking the car, and two witnesses
testified that he pulled agun on Mr. Miller prior to taking the car. The Defendant was later found
in possession of agun matching the description given by the two witnesses. Inlight of thisevidence
of the Defendant’ sguilt and thejury’ sprior rejectionof the Defendant’ sversion of events, we cannot
say that the Defendant’ s proposed testimony would have affected theresult of thetrid on the merits.

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE



